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     THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS,  

                           AT HATSINGIMARI, DHUBRI.  

 

                               G.R. CASE NO. 58 OF 2016  

                       U/S 379/411 IPC R/W Section 11 P.C.A., Act.   

                                      

                                       STATE OF ASSAM 

                                                - VS- 

                                      ANOWAR HUSSAIN 

                                    

-ACCUSED PERSON 

  

 

 

PRESENT         :  SRI ABHIJIT SAIKIA,  

                         JUDICIAL MAGISTRATE FIRST CLASS, HATSINGIMARI, DHUBRI. 

FOR THE PROSECUTION     :  MR. R. ISLAM, LEARNED A.P.P. 

FOR THE DEFENCE             :  MR. K. RAHMAN, LEARNED ADVOCATE. 

 

EVIDENCE RECORDED ON  :    18.12.2019.  

ARGUMENT HEARD ON       :   14.12.2020. 

JUDGMENT DELIVERED ON :   14.12.2020. 

 

                                               

                                                  JUDGMENT 

 

1. The instant case came into existence on a written First Information Report 

(hereinafter referred to as FIR) lodged by one Sri S.H. Kumar Abhinay, Coy 

Commander, G. Coy, 17 BN, Border Security Force, Hathichar. The informant 

had stated inter-alia that that on 22.01.2016 at about 06:05 hours, a 

patrolling party of B.O.P., Hathichar, led by the informant and 5 (Five) others, 

succeeded in apprehending the accused person along with 12 (Twelve) Nos. 

of Ox (Haryana type-Big size) worth ₹ 11,000/- (Rupees Eleven Thousand) 

only each and ₹ 130,000/- (Rupees One Lakh and Thirty Thousand) only in 

total and 04 (Four) Nos. of Ox (Bengali Type-Small Size) worth ₹ 7000/- 
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(Rupees Seven Thousand) only each and ₹ 28,000/- (Rupees Twenty Eight 

Thousand) only in total. The arrest and seizure was made near B.P. No. 

1046/MP, at a distance of around 1400 Meters. The seized cattle were handed 

over to the Customs Office, Hallidayganj while a copy of the Seizure Memo 

was attached with the FIR. As such, the informant had requested that a case 

may be registered against the accused under the relevant provisions of law. 

 

2. The FIR was received and registered by the Officer in Charge of the Sukchar 

Police Station as Sukchar Police Station Case numbered 17/2016, under 

Sections 379/411 of the Indian Penal Code R/W Section 11 of the Prevention 

of Cruelty to Animals Act, 1960 and it was thereafter investigated upon by the 

assigned Investigating Officer. 

 

3. On completion of investigation, the investigating authority had submitted 

Charge Sheet against the sole accused person above named, thereby 

implicating him for an offence punishable under Sections 379/411 of the 

Indian Penal Code R/W Section 11 of the Prevention of Cruelty to Animals Act, 

1960. 

      

4. The accused person entered appearance in the case after service of summons 

upon him and was released on bail. He was provided with copies of all 

relevant documents, in compliance of section 207 of The Code of Criminal 

Procedure. After perusal of the materials on record and after having heard the 

two sides in their respective submissions, the then learned Presiding Officer of 

this court had found sufficient grounds to presume that the accused person is 

involved in the commission of an offence punishable under sections 379/411 

of the Indian Penal Code R/W Section 11 of the Prevention of Cruelty to 

Animals Act, 1960. Accordingly, charges under the said sections of law were 

framed against the accused person. When the charges were read over and 

explained to the accused person, he had pleaded not guilty and claimed to be 

tried. Thereafter, summonses were issued to the witnesses for the 

prosecution. 

 

5. The prosecution only managed to examine a single witness in support of its 

case. It failed to secure the presence of any other witness, including the 
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informant, in spite of repeated issuance of summons upon all the witnesses. It 

is pertinent to mention here that a predominant majority of the Prosecution 

Witnesses were personnel of the Border Security Force. As such, when the 

summons were issued to them, they had already been transferred from the 

locality and their current whereabouts could not be ascertained. Considering 

the repeated defaults of the prosecution and grim prospects of appearance of 

the other prosecution witnesses, further prosecution evidence was closed. The 

defence statement of the accused person under Section 313 of The Code of 

Criminal Procedure was dispensed with considering the lack of incriminating 

materials in evidence against him. 

 

                                       POINTS FOR DETERMINATION: 

 

(i) Whether on 22.01.2016 at about 06:05 AM, the accused person 

had committed ‘Theft’ of 12 (Twelve) Nos. of Ox (Haryana type-Big 

size) worth ₹ 130,000/- (Rupees One Lakh and Thirty Thousand) 

only in total and 04 (Four) Nos. of Ox (Bengali Type-Small Size) 

worth ₹ 28,000/- (Rupees Twenty Eight Thousand) only in total 

and tried to smuggle the same to Bangladesh? 

 

(ii) Whether on the same date and time, the accused person had 

dishonestly received or retained the aforesaid stolen Cattle, as 

described above? 

 

(iii) Whether on the same date and time, the accused person had 

subjected the aforesaid Cattle to cruelty while transporting them 

illegally to Bangladesh? 

 

6. I have heard the learned counsel appearing in defence of the accused person 

as well as the learned Assistant Public Prosecutor, State of Assam, in their 

respective arguments and I have gone through the materials in the case 

record. 

 

DISCUSSION, DECISIONS AND REASONS FOR THE DECISIONS: 

 

7.  Now let me discuss the evidence on record. 
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8. PW 1 Mr. Nur Islam had deposed that he does not know the informant or the 

accused person facing trial in this case. About 3-4 years ago, he had gone to 

the Sukchar Bazar in order to sell his Fish in the evening. The Bazar is near to 

the Sukchar Police Station. On his way to the Bazar, he saw many Cows being 

tied up near the Police Station. The police officials were familiar with him as 

they buy Fish from him. They had requested him to put his thumb impressions 

on a piece of paper. He did so. When he asked about the thumb impressions, 

they had told him that the thumb impressions are in connection with certain 

Cows seized by the BSF. Barring this fact, he had no knowledge about the 

incident.  

 

9. As stated earlier, the prosecution failed to secure the presence of any other 

witness in this case. Even the sole testimony on record is of a person who has 

no apparent knowledge of the facts of this case. There is no evidence on 

record to indicate that the Cattle were stolen from the possession of some 

person. It has been expressly mentioned in the FIR that the seized Cattle 

were handed over to the Customs department due to lack of any claimants. 

Thus, in effect, there is no one who had claimed that the Cattle were taken 

out of his possession or that someone had moved the Cattle from his 

possession without taking his consent. Thus, the ingredients of the offence 

under section 378 IPC are not satisfied. Therefore, the Cattle, which is the 

subject matter of the case, cannot be considered stolen. This would lead the 

court to believe that no prima facie offence, either under section 379 or under 

section 411 IPC has been made out against the accused person. In fact, there 

is no satisfactory evidence to the effect that the Cattle were seized from the 

possession of the accused person.  

 

10. In a criminal case the burden is always engraved on the prosecution side to 

prove the guilt of the accused person, that too beyond all reasonable doubts. 

In this case, the prosecution has not been able to discharge that burden at all. 

The evidence on record is not sufficient to prove the charges against the 

accused person. Accordingly, the points for determination are decided in the 

negative and in the favor of the accused person.  
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                                              ORDER  

 

In view of the foregoing discussion and decision, it is held that the prosecution 

has not been able to establish the guilt of the accused person beyond all 

reasonable doubts. Accordingly, the accused person namely, Anowar Hussain 

is acquitted of all the charges against him under Sections 379/411 of the 

Indian Penal Code R/W Section 11 of the Prevention of Cruelty to Animals Act, 

1960 and is set at liberty forthwith. The bail bonds of the accused person shall 

remain in force for 6 (Six) more months, in consonance with section 437-A of 

the Code of Criminal Procedure. The seized articles may be disposed off as per 

the prescribed procedure in case they have not been granted in Zimma of 

their owners or have not been disposed off earlier. I/O to do the needful. 

     This case is disposed off accordingly. 

 

Given under my hand and the seal of this court on this the 14th day of December, 

2020 at Hatsingimari, Dhubri. 

 

 

 

 

                                                                 ABHIJIT SAIKIA, 

                                                            JUDICIAL MAGISTRATE  

                                                 FIRST CLASS, HATSINGIMARI, DHUBRI. 

 

 

 

 

 

 

 

 

 

 

 

 

 

Typed by me: Abhijit Saikia, JMFC, Hatsingimari, Dhubri. 
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                                                          APPENDIX 

 

LIST OF PROSECUTION WITNESSES: 

1. Mr. Nur Islam (PW 1). 

 

LIST OF DOCUMENTS EXHIBITED BY PROSECUTION: 

None. 

 

LIST OF DEFENCE WITNESSES: 

            None. 

 

LIST OF DOCUMENTS EXHIBITED BY DEFENCE: 

             None. 

 

 

 

 

 

 

 

 

 

 


